O13niB
HAYYHOI'0 PYKOBOJHTEJISI HA AHCCEPTANHIO
Ypynosoii Canas6ap Baxo6oBHb!
Ha temy: «IIPOBJIEMbI 3ALIUTHI IPAB IETEH MEX/JYHAPOJTHOM
YACTHOM IIPABE»
NPeACTABICHHYIO HA COHCKAHHE YYeHOH CTeNeHH KAHAHATA PHAHIECKHX
HaykK no cnenunansnocTu 12.00.03 - rpasxknanckoe npaso;
NpeaAn pUHHUMATEIBLCKOE IPABO; ceMeiiHOe NPaB0; MeXK/AYHAPO/HOe YaCTHOe

npaso.

Huccepranmonnoe uccnegopanve C.B. YpyHoBo# npezacTaBiusier coboH OMHO
M3 TMEpPBBIX KOMIUIEKCHBIX AUCCEPTALMOHHBIX HcclieoBaHud B PecmyOnuke
TaKuKuCTaH, NMOCBALUEHHOe mpodJeMaM 3aIuTEl TIPaB ACTeil B MEXIyHApOIHOM
YaCTHOM [IpaBe.

AKTyansHOcTh padoTbl O0YCIIOBIIEHA TEM, YTO COBPEMEHHOE pa3BUTHE
o0IIeCTBEHHBIX OTHOIIEHUH o0ycnaBnuBaeTcd cBOGOAOH NepeABIbKeHMS, BBIOOpa
MECTa JXXUTENBCTBA, Bhe3Ja Ha TEPPUTOPUIO M BBIE3Na ¢ TeppuTOpuH PecrmyOiuku
Tamxukucran. B pesynbraTe 3TOr0 yBeNHYMBAIOTCS JIMYHBIE KOHTAKTBl MEXIY
rpakJaHaMHl pa3HbIX TOCYAApPCTB, 3aKMIOYaAloTcd Opaku, TPOUCXOMHUT Tlepee3s] Ha
NOCTOAHHOE MECTO YKUTENbCTBA B CTpaHy IpaXIaHCTBa CyMpyra, B Takux Opakax
poxparoTcad  OeTH. Pe3yinpratoM  MHTepHalMOHanuzauuyn  OpadHO-ceMeHHBIX
OTHOIIEHHMI cTano To, 4to 3a nmepuony ¢ 2017 nmo 2022 rop B PecnyGmuxe
Tamxuxucray Obu1o 3apeructpupoBaHo Gojee 1008 GpakoB Mexay rpaxiaHaMu
PasHBIX TOCYJapCTB, OOYCNIOBUBIIEE YBEIMYEHWE KOJMYECTBA BEIE3Za UJIEHOB
nofoOHBIX ceMell 3a Mpedesbl CTpaHbl, CONPOBOMKAAIOLUIErOCsS Mepee3soM aeTeil ¢
POAUTENAMH 38 PyOeK U T.A.

CrobogHoe nepemelnenue rpaxaad PecnyOnuku TajpxukucTaH, ofmeHue ¢
HHOCTpaHUaMHU He3aBUCHUMO OT UX IPaXJaHCTBA U MECTa JKWUTENBCTBA, 3aKII0YEHHE
Bce Oonpliero konu4HecTBa OpakoB W CO30aHMe HHTEPHALUHOHANBHBIX ceMel
AKTYIM3UPYIOT BOIIPOCHI 3aIUTHl IIPaB U 33aKOHHBIX HMHTEPECOB JIETEHd U B TeX
cllydasx, KOrga pPOOUTENM XHBYT 3a pyOexom. B cOBpeMeHHBIH IepuoJi BOIPOCHI
3alUUTHL AeTedl oOpeTaroT Oco0YIO aKTyallbHOCTh, B YACTHOCTH B MpeleHJeHTax
YCTAHOBJICHMM BOIPOCaX M OCHapHBaHUs (PaKTa OTIOBCTBA U OMNpEACIICHUS
JebHeN el cyapOnl oBIMNX AeTel MPU pa3sBOLaX, B3LICKAHUU CYMM Ha COAEPKAHHE
peGeHKa ¢ aTiMeHTOMIATENbIIMKA, XUBYIUETO WIH paboTaroliero 3a rpaHuiiei, B
Clydae YCHIHOBIICHUS WIH yAOo4epeHusa Aereil-rpaxpan Pecnybnuxku Tamxukucran
UHOCTPAHHBIMH T[PAXAAHAMH ¥ YCHIHOBICHUM WM YOOUEPEeHHM TIpaxIaHaMu
TamKUKHCTaHa AeTeH-TpaXIaH HWHOCTPAHHBIX TOCYJAPCTB U MHOXECTBE APYrHX
npodeccoB. McclleoBaHne Ha3BaHHBIX BOMPOCOB AaKTyallbHO He TONBKO C
TEOPETHYECKOH, HO M ¢ TTPAKTHHEECKOW TOUYKH 3PEHNUS U SABJIAE€TCA BEJICHUEM BpeMeHHU.

B oa3roM KoHTekcTe HeoOXOfuMO TNOMUEPKHYThH MNONUTHKY Pecrybiuku
TamKUKHCTaH B YKpEIUIEHHH CEeMbHA W CO3[aHuyl OJarONpHUsITHBIX YCHOBHI s
pa3zBuTUs MU 3amuThl Jereil. Jinaep Haumu, [Ipesunedt Pe’cl'IyGJIHKH TamxukucTan
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OMmomanu PaxmoH ormeTHn mo astomy nosoay: «bymymee ofimecTBa B pykax
CEroAHALIHUX AETeH, KOTOpbie, NMOB3POCIER, 3aBTPa OyAyT yNpaBasiTh O0IIECTBOM.
OpHako TO, KakUM OOpa3oM OHH pacTyT U Kak OymyT yHpaBisiTh OOIIECTBOM,
3aBUCHT OT Hac, B3pocapix. O0 3TOM KaKAbIH U3 HAC JOJDKEH BCerna IIOMHHTH. To
€CTh, MBI [JOJDKHBI IMOANOTOBHTb JETE€HM K CaMOCTOSTEIBLHOM JXH3HHM». Takoe
BHMMaHHe [71aBbl rocyzapcTea K ImpobleMe 3allliThl U OXpaHe WHTEPECOB pedeHKa,
KaK 0c000 HE3alUIEHHON U YA3BUMOU COLIMANBHON KaTeropuu o0lecTBa 03Ha4aer,
4TO JAaHHas mnpolieMa SBISeTCSs He TONBKO AaKTyaJlbHBIM, HO M OTHOCHTCA K
rnobanbHBIM BonpocaMm coBpeMeHHocTd. B TamxukuctaHe nmpoGneMsl 3aIMThHI MpaB
1 MHTEpecOB JeTeil oOpeTaroT ocoOyl akTyalbHOCTH, IIOCKONBKY CEMbH B CTpaHe
IIPEUMY LLIECTBEHHO SBNAKOTCA MHOTOZETHBIMH. Ilo ero MHEHHUIO,
COBEPLICHCTBOBAHUE 3aKOHOJATENbHBIX AKTOB B C(pepe 3alUUThl MHTEPECOB JAETEH,
PABHO KaK U YKPEIUIEHUs] CEMBH, KaK IY€HKH COBPEMEHHOTO OOIIECTBA, HEOOXOIUMO
IIPOAOTIKUTE.

Hayynass HoBu3Ha paGoThl 3akiouyaeTcs B TOM, 4YTO B Hell BIEpPBEIE
NPEeANpUHATAa  JONBITKA  KOMILIEKCHOIO  HCCICAOBAHHUS  TEOPETUYECKHX H
NpaKkTHYECKUX MpoOJieM 3aliMTHl NpaB AeTeH B MeXKIyHAPOJHOM YACTHOM MpaBe
Pecny6nuxu TamkukucTaH.

OtcyrcTBHE B pecnyOnuke HAy4YHBIX WCCAEOOBAaHHI B 3TOM HAanpaBlIeHUU
INOKa3plBACT, 4YTO Haspesia OOBEKTUBHAs HEOOXOJUMOCTh B M3YYEHHUH pPa3HBIX
acIekToB BOIPOCa O 3allUTe IIpaB ACTell B MEXAYHAPOJHOM JacTHOM IpaBe.

JlanHas pa0oTa SBMsIeTCA HE TONBKO OJHUM U3 HEPBBIX TEOPETHYECKHX
UCCNeIOBAHUM MPOOIEMEl 3aUIMTHI [TPaR AeTel B MEKAYHAPOIHOM YaCTHOMPABOBOM
acniexte B PecnyOnnke TamkukucraH, HO M TI€PBBIM UCCHEAOBAHUEM JAHHBIX
npobneM ¢ IMO3ULUN KOUIH3MOHHO-TIPABOBOIO PErylupoOBaHUS HacTHOMPABOBBIX
OTHOILUEHUH, CBS3aHHBIX C 3alllUTOM mpaB JeTed, ocTaBIuXCA Oe3 moneyeHus
poauTenei. Haydnas HOBH3HA HCCNEOOBAHUS 3aKIIOYACTCA TAKXKE B MPOBEJICHHOM
aBTOPOM KOMIINEKCHOM AaHANW3e€ UHCTUTYTA OINEKU U TOMNEYHTENhCTBA, 4 TaKKe
OpoOneMbl 3alluTbhl NpaB AeTed B AJHMMEHTHBIX OTHOIIEHHAX, OCJIOXHEHHBIX
MHOCTPaHHBIM 3JIEMEHTOM.

B pabore oOocHOBBIBaeTCS  aKTyalbHOCTH TEMBl  JAUCCEPTALMOHHOTO
HCCHeIOBaHMsA, YTOUHAETCS CTeMeHb ee pa3paboTaHHOCTH, onpeaenseTcs o0BeKT U
NpeIMeT HUCCIEAOBAHUS, TIOKA3bIBaeTCsl CBA3L PabOTHl ¢ HAYYHBIMH IIpOrpaMMaMy
(npoekTaMu)} ¥ TeMaMu, GOPMYITUPYIOTCS ENM U 33Ja49H UCCe N0BAHUS, M3/IAraloTes
TeOpeTHYeCKasl, NpaKTH4ecKas  METOAOJIOTMYEecKass OCHOBBI  JMCCEpPTAlvH,
apryMeHTHPYIOTCSt HOBU3HA NMONOKEHUS, BHIHOCHMbIE HA 3aIIUTY .

ITpoBeneHHOE McceroBaHue MOATBEPAUIO MPEATIONOKEHHE 00 OTCYTCTBUH B
nayke Pecnyb6nuku Tamxukuctan Hajiexamero TeOPeTHYECKOTO OCMBICICHH
BOIIPOCOB 3aLUTHI NpaB JIeTe! B MEeXAYHAPOIHOM JACTHOM TIpaBe.

Curyanuss ycyrybnsercs uUMeOUMMHCI B  3aKOHOAATeNbCTBe PecnyOnmku
Tamxuxkucrtan npodenaMM M TMPOTUBOPEUUSMH, KOTOPBIE 3aTPYRHSIOT IIPOIEcC
NpaBOBOro PEryJUpOBaHUs [IPABOOTHOLIEHUHN poauTeNneil U feTed MeXIYHapoJAHOro

Xapakrepa. e



B cBa3y ¢ ycuneHneM MHTerpallMOHHEBIX NPOLIECCOB B COBPEMEHHBIX YCIOBHSX,
CYIIECTBYIOIAsA PErIaMEHTALM CHCTEMBl KOUIH3HOHHO-IIPABOBOTO PeryIUpOBaHUsS
CeMeHMHBIX OTHOLICHHH MeXOyHapoIHOTO XapakTepa [0 BOIIPOCAaM 3alUTHI IIpaB
JeTel He BIIOJIHE HeNOCTaTO4uHa U TpedyeT JanbHeHIero COBeplIeHCTBOBAHMA.

B Hacrosimedl gucceprauun oOoOIUEHBI MMEKOUIMECS AOKTPUHAIBHBIE MIEH H
KOHIIEIIIIMY, ONpEedeIAoNIMe MECTO MEXIYHAPOJAHBIX U HAIMOHANBHBIX NMPABOBBIX
OCHOB 3alldThl IpaB JdeTe! B PecnyOmuke© TamkxuKuUCTaH, Kak oOBekTa
PEryIHpOBaHUs MEXIYHAPOIHOIO YaCTHOTO IIpaBa, a IIpaBa ¥ HHTEPECH] AeTeH - KaK
OpeaMeTa 3alquThl MPH MEXIyHAPOJHOM YCBIHOBIEHHU, a Takke OCOOEHHOCTEH
TIpPAMEHEHN HHCTUTYTa ONEeKU B MeXAYHAPOJAHOM YaCTHOM IIpaBe.

AHanu3 npolsIeM IepCleKTUB IIPaBOBOTO pPeryIUpPOBaHUSA YacCTHOIPABOBBIX
OTHOIIEHHH, CBA3aHHBIX C 3alUTONM IpaB HOeTel, OCTaBHIMXCS Oe3 mNomedeHus
pPOAUTENEH, TO3BOIMI CALNATH CEAYIOLINE BEIBOILL:

1. OOocHOBaHO OTHECEHHE BOMIPOCOB 3AlIUTHI TPaB HOETEeH, OCIOXHEHHEBIX

MHOCTPaHHBIM 3JIEMEHTOM, K [IPeAMEeTY MEXIYyHApOIHOTO YACTHOTO IIpaBa.

2. JlokaszaHo, reHe3uC NpH3HaHUA pebeHKa B KadecTBe ocoboro cybGbekra
paBa MPOUCXOAUJ ABTOPOM OOOCHOBEIBAETCS MHEHMS, YTO 3alllUTa MpaB
cyOBEKTOB MEXXIyHAapOZHOIO HACTHOIO IpaBa MOCPEACTBOM KONTH3HOHHBIX
HOPM €CTh Ba)KHAasl U COCTaBAAIOIAS CTAIUS KOJTTH3HOHHOTO PeryIupoBaHus
COOTBETCTBYIOILMX OTHOLIEHUH. Takxe, aBTOPOM OTMEHAETCs, MTO CHOCOOBL
3aLIWTHl IpaB CYOBEKTOB MEXAYHAPOIHOTO YAaCTHOTO NpaBa 3aBHUCAT OT: a)
BUZa CyOBEeKTUBHOTO TIIpaBa, moanexamel 3amure; ©) OIpUMEHUMOR
KOITU3UOHHON HOPMBI, U B) cIIOCO00B 3allIUTHI, MPEIyCMOTPEHHEIX B MIPaBe,
OANIEXKAIEeH MPUMEHEHHIO K OTHOLICHHIO.

3. B paGore aHanu3upyeTcst YACTHO MPABOBBIE OTHOILECHHUS ¢ YIaCTHEM IETel,
BBICTYHIOILINE npeaIMeToM NIPaBOBOTrO peTYITUpPOBaHHA HOPM
MEXAYHApOOAHOTO YacTHoro ImpaBa. (OOOCHOBBIBAE€TCS B3[NIAL, COIVIACHO
KOTOPO# B yKa3aHHBIX OTHOLIEHUAX B OONBIUNHCTBE ClyddeB NMPUCYTCTBYIOT
BCE MHOCTpPAHHBIE JIEMEHTHl - CYOBEKTBl OTHX OTHOIICHWM - CaMHU JETH,
O0BEKT U IOpUINYeCKHH (aKT.

4.  ABTOpPOM aHAIM3UPYETCs KaK [Pa)¥IaHCKO-IPABOBBIE OTHOLUIEHUS, TaK U
ceMeliHble OTHOIIEHWA C HWHOCTPAHHBIM JJIEMEHTOM ¢ y4acTHeM JeTed H
YKa3pIBalOTCA Ha HMX Pa3IMuUA U OCOOEHHOCTH  KOJUIU3UOHHOTO
perynBpoBaHud. Tak, aBTOp UCXOIUT U3 TOTO, YTO B CBSI3U C OCOOEHHOCTIMU
YKa3aHHBIX OTHOILIEHHMM, a TaKXKe pPa3HOOTpacieBON MPHHAIANEKHOCTH U
PEryAUPOBAHUA, KOJUIU3HOHHOE PerylupOBaHUs JAaHHBIX OTHOLIEHUH TaKkKe
NIpHOOPETAIOT PAL 0COOEHHOCTEN.

5. B pabore aBTOpOM aHaJIM3MPOBaHB! OTHENbHBIE CHOCOOB! 3AILUTHI MIPaB
JIETEt B OTHOLUEHUAX C HHOCTPAHHBIM 3JIEMEHTOM M YKa3bIBAeTCs, YTO
JaHHbIE CIOCOOBI 3aIIWTHl 3aBUCAT OT MHOTUX (aKTOPOB, B YACTHOCTH OT
NPUPONBl OTHOLICHHH ¢ Yy4vacTHeM JeTed U OT BHIOA KOHKPETHOrO
CyOBeKTUBHOIO IpaBa. B wacTHocTH, B paboTe paccMOTPEHBI CMOCOOHI
3aLINTHI BEIHAIX U 0043aTe/1bCTBEHHBIX TPAB AeTeil. &
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6. B pabore aHanu3upoBaH WHCTHTYT MEXIyHAPOIHOIO YCBIHOBICHHUS U
npakTuka ero npuMmeHeHus B PecmyOnuke TamxukucraH. ABTOpoM
000CHOBBIBACTC MHEHHS O TOM, YTO HECMOTPS Ha TO, YTO JAHHBIA HHCTHTYT
B IIEIOM HOCHT YaCTHOMPABOBOM XapakTep, OJHAKO B Mpolecce
peryJHpoBaHMsl  OTHOLUCHMH MO  MEKAYHAPOJHOMY  YCBIHOBJIEHHIO
3HAQYMTENBHYID  pOJIb  HIPaloT  Kak  OyOIMYHO-TIPABOBBIE  HOPMEI
JENUCTBYIOIErO  3aKOHOAATENbCTBA, TaK 'd  HOPMBL  MeXAYHApOAHOTO
nyOMHYHOrO mpaBa, YTO OTPaXaeT KOMIUIEKCHYIO TPHPOAY WHCTHTYTA
MENKAYHAPOAHOrO yCHIHOBACHUS.

7. OO6ocHoBaHO, H4TO 3amIMTa MnpaB pebeHKAa B TPaBOOTHOLUEHHUAX C
HHOCTPaHHBIM 3JIEMEHTOM TPH €ro YCTPOUCTBE K OTEKYHY HJIH HOICUUTENO
perilaMeHTHpyeTCsd MpYMEHEHUEeM KOJIJIM3UOHHOrO MpuHiuna lex personalis
(opMyne mpuHKperUleHMA), YTO He OTpakaeT leNned 3alidThl TpaB
HecOBeplUCHHOMeTHero. B c¢Bs3u ¢ 3TuM 000CHOBaHA HEOOXOAUMOCTH
NMPUMEHEHUsl KYyMYJIATUBHBIX KOJUIM3UOHHBIX TIPUBA30K KAk K MpaBy
rocylapcTBa ONEKyHa, TaK M K IIpaBy rocyaapcraa pebeHka.

8. B cmny ocoboro 3Ha4eHWS HOPM CEMEMHOIro 3aKOHO/JATeIbCTBA
PecnyOnuku Tamxukucral, YyCTaHaBNMBAOLUX 00s13aHHOCTE
ATUMEHTHPOBAaHUs TaKHUX KATEropH#l JIHI, KaK HECOBEPUISHHOJIETHUE ETH,
HETPYZOCTIOCOOHBI HYXIAIOUIMICA Cynpyr, ObIBLIasi K€Ha B IEPHOJ
OepeMEeHHOCTH M B TeYEHHE TpeX JIET CO JHS pPOXKJeHHs pedeHKa, cieayer
KBIM(PHLUUPOBATh COOTBETCTBYIOLUME NpaBoOBkIE HOPMBI KaK
CBEPXUMIIEPATUBHBIE HOPMBI MEXIYHAPOJAHOIO YaCTHOrO MpaBa. Y Ka3aHHBIC
HOpMBI  3aKoHojaTenbeTBa  PecnyOmukyu  Tamkuxkucran — HeEOOXOAUMO
IPUMEHSTH MPU PeryJIHPOBAHHH TPAHCTPAHUYHBIX ATUMEHTHBIX OTHOIIIEHUH,
He3aBUCUMO OT MOANIeKALUEro K IPUMEHEHHIO NpaBa | TA.

O6ocHOBaHA HEOOXOAUMOCTH 3aKOHOAATENHHON PETIAMEHTALIMY 00S3aTeJIBHOrO
NpUBJIeUeHUS MeAMATOpa MPU PacCMOTPEHUH BOTIpoca O Mopsiike obieHus pedenka
C POIUTETSAMH.

BONBINMHCTBO BBIBOZOB, K KOTOPBEIM aBTOP MPUXOAUT B CBOEH padoTe, BRINIALAT
yOequTeNsHBIMUA, OKAa3bIBAIOTCA M JIOTHMYECKH 33BEepLIAIOT KAKAYIO [JaBy
HccnesoBatus. VCrons30BaHHble HCTOYHUKM ITOKA3BIBAIOT JOCTATOYHO IIMPOKUH H
BCECTOPOHHUH TIOAXO/A K BRIpAGOTKE MO3KUITHI, MOATBEP)KAAFOIIVX OPUTHHANBHOCTE U
HOBHM3HY HCCJICIOBAHUSL.

HaydHple nojo)KeHWs, BBIBOABI W pPeKOMEHAALMH, CPOPMYNHPOBAHHEIE B
aMccepTaluy, OOOCHOBAaHbI, HAYyYHO JOCTOBEPHBI W OOJAaJalOT HOCTATOYMHOMH
CTENeHbK) HOBH3HBL. Marepra AUCCEPTALMY MOXKET OBITh HCIONB30BaH B y4eGHOM
npolecce, 3aKOHOTBOPYECKOW H IpakTHdeckod nestenbHocTd. Coaepxamuecs B
JHCCEpTAllUl  OCHOBHBIE BBIBOABI HAIIIM CBoe oOTpaxenue B Oonee 12
onyONMMKOBAHHBIX HAYYHBIX CTATBLAX. Pe3ynbrarThl HAydHOro HCCIE0BaHUS TIPOILIU
anpoGaliio Ha Hay YHO-TIPAKTUYECKUX KOH(EPEHIUAK Pas3INyHOTO YPOBHS.

TakuM obpazoM, ouccepraims YpyHosoilt CaHasbap BaxoOoBHB Ha coHcKaHue
YHUEHOH CTelleHH KaHAMAATa IOPUANUECKHX HayK Ha Temy: «[lpobGneMsl 3aruTel npap
’
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JeTell B MeXKAYHAapOAHOM 4YaCTHOM IpaBe» fABNsSeTCs Hay4YHOH KBaIM(UUUPOBAHHOM
paboToi cozepkalled pelleHHH 3ajadell UMelolled CYIIECTBEHHOE 3HA4eHUe s
HayKd CEMEHHOro IpaBa W MEXIYHApOAHOIO YacTHOTO IIpaBa, ITO3TOMY OHa
IIOJIHOCTBIO OTBEYAeT TPEOOBAHUSAM MPEABIBIACMBIM KAaHAUAATCKON AUCCEPTAIIUN HA
COMCKaHUE YYEHOH CTENEeHW KaHJuJaTa IOpUAWYECKMX HAyK [0 CIeLHaIBHOCTHU:
12.00.03- rpaxpanckoe npaBo; NPEANPUHUMATENBCKOE IIPABO; CEeMEHHOEe MpaBo;
MEXAYHapOJHOE YacTHOE [IPaBo. (FOpHANYECKHE HAYKH )

HAYYHBIA PYKOBOJIUTEJID —
3ACAYKEeHHbIH IOPHCT

PecnyO6iinkn TaxkuKHETaH,

wien npesuauyma HAHT,

JAOKTOP IOPHAHYECKHX HAYK, /"

npogeccop, akageMuK / 4

HauuoHa1bROH akageMHH HAYK j}' b A
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